STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
Pankos Diner Corp., T/A Empress Diner,
Spiros & Simeon Panagatos, Ind. & as Off. AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Period 8/31/73.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Determination by mail
upon Pankos Diner Corp., T/A Empress Diner,, Spiros & Simeon Panagatos, Ind. &
as Off., the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

Pankos Diner Corp., T/A Empress Diner,
Spiros & Simeon Panagatos, Ind. & as Off.
2490 Hempstead Turnpike
East Meadow, NY
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the
petitioner. -

Sworn to before me this ////////;;7
—

14th day of November, 1980, ~

S\oboosd bk U ~




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
Pankos Diner Corp., T/A Empress Diner,
Spiros & Simeon Panagatos, Ind. & as Off. AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Period 8/31/73.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Determination by mail
upon George Misthos the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. George Misthos
32-15 Broadway
Long Island City, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitiomer.

Sworn to before me this (f/
14th day of November, 1980. -

L



STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 14, 1980

Pankos Diner Corp., T/A Empress Diner,
Spiros & Simeon Panagatos, Ind. & as Off.
2490 Hempstead Turnpike

Fast Meadow, NY

Gentlemen:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counse
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
George Misthos
32-15 Broadway
Long Island City, NY
Taxing Bureau's Representative




STATE OF NEW YORK

STATE TAX COMMISSION

‘In the Matter of the Application

of ‘ ‘:
PANKOS DINER CORP., T/A EMPRESS DINFR :
and :

SPIROS PANAGATOS and SIMBON PANAGATOS . DETERMINATION
Individually and as Officers

for Revision of a Determination or for
Refund of Sales and Use Taxes under H
Articles 28 and 29 of the Tax Law for
the Period Angust 31, 1973.

Applicants, Pankos Diner Corp. T/A Empress Diner, 2490 Hempstead Turnpike,
~ East Meadow, New York, Spiros Panagatos, 2658 Beech St., East Meadow, New York,
and Simeon Panagatos, 244 Andrew Avenue, East Meadow, New York, filed an
appllcatlon for revision of a detemu.natlon or for refund of sales and use
taxes under Articles 28axﬁ296ftfm'l‘axlawfortl:epariodaﬁadmlgu5t3l,.
1973 (File No. 14810). “

A formal hearing was held before Edward L. Johnson, Hearing Officer, at
the offices of the State Tax Commission, Two world Trade Oent:er, New York,
New York, on May 18, 1977 at 9:25 A.M. Applicants appeared by George A.
Misthos, CPA. The Audit Division appeared by Peter Crotty, Esq. (Abraham -
Schwartz, Esq., of counsel). ‘

ISSUES

I. Whether the notices of determination and demand for payment of sales.
and use taxes due issued to applicants on April 14, 1976 were timely.

II. Whether the purchase and erection of a diner constituted a capital

improvement.




FINDINGS OF FACTS

)

1. On April 14, 1976, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against Pankos Diner Corp.

T/A Empress Diner for taxes due of $17,325.00, plus penalty and interest of

$6,(_)63‘,75, for a total due of $23,388.75 for the period August 31, 1973.

2. On 2pril 14, 1976, the Audit Division issued a Notice of Determination

;and Demand for Payment of Sales and Use Taxes Due againsf Spiros Panagatos and

Simeon Panagatos, individually and as officers, for taxes due of $17,325.00,

plus penalty and interest of $6,063.75, for a total due of $23,388.75 far the

period August 31, 1973. o

3. The applicants timely filed an application for a hearing with respect
to the aforementioned determinations.

4. The addluonal tax was based on the purchase by applicant Pankos Diner
Corp. of a diner which was to be constructed by the seller thereof. The
purchase price of the diner was $262,500.00. It was the posif:ion of the Audit
Division that the diner did not constitute a capital improvement to regl
property. It was further the positicn of the Audit Division that the tax owed
on the sale was not due until August of 1973 (when4 the diner was erected at the -
site). It was applicants' position that the construction of the diner and its
erection on the site constituted a capital improvement. It was further the
position of applicants that the tax, if any, was due when the contract of sale
wasa{emtedammhitbecanebirding, and that the assessment was barred by
the limitation of time contained in section 1147(b) of the Tax Law.

5. The contract of sale describes the diner as the following:

A custom built Mediterranean model, prefabricated diner 80 feet

x 28 feet (Serial #185A & 185B), in two sections at 14 feet x 68

feet, and 28 feet x 12 feet; kitchen section (Serial #186A & 186B),

in two sections at 52 feet x 19 feet, and 52 feet x 17 feet; dining

room (Serial #178A & 178B), in two sections at 36 feet x 14 feet;

ard vestilule (Serial #188) at 9 feet, 6 inches x 18 feet; in

- accordance with plans and specifications attached hereto arxd
inoorpcurated herein; ...






-3 -

The diner was assembled and affixed by the seller to a foundation
located on property held by applicant Pankos Diner Corp. under lease until
1997. Applicént Pankos Diner Corp. was responsible for the fourdation, air
conditioning and electrical work. Affixation resulted in a rise in the valua-
tion of the property. For 1977, the General Tax Levy of the Receiver of Taxes,
Town of Hempstead, New York, attributed $102,619.00 of a total of $130,300.00,
or 79 percent of the valuation of the property to the diner. The agreement
made provision for the removall of the diner by the seller in the event of .
default by the purchaser. The lease under which Pankos Diner Carp., as tenant,
held the property provided that those buildings remaining at the termination of
‘the lease would become part of the realty.

6. Pankos Diner Corp. purchased the diner pursuant to an agreement
kexecuted on February 25, 1972. The diner was affixed tO the pn:‘operty during
the period March 12, 1973 to August 26, 1973.

7. Applicants executed a Consent Extending the Period of Limltat.xon for
Assessment for the period September 1, 1972 through August 31, 71975 to May 20,
1976. | |

CONCLUSIONS OF LAW

A. That section 1101(b) (5) of the Tax Law defines sale as?

Any transfer of title or possession ar both.. oorxiit:.oml or other-
wise, in any manner or by any means whatsoeva' for a considerat.lon,
or any agreement therefor... ,

B. That sales and use tax regulations 20 NYCRR 525.2(a) (2) . prov:.des
The sales tax is a "transact:.on tax", liability for the tax
occuxrmgatthetimofthetransaction...metimormﬂndof

payment is immaterial, sinoethetaxbecm\esdueatthetime
of transfer of property or rendition of service.

. . That therefore the notices issued on April 14, 1976, pursuant to a -
consent, for taxes due on a transaction. oaxpleted on August 26, 1973 .are timely
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D. Thattheinstallatlmofthedinerbythesallm' asdesaribeﬂmm,
fcanstimt:edacap:.ml imavatenttorealpmparty

E. That the application of Pankos Diner Corp. T/A Enpress Din&l: ard A
Spiros Panagatos and Simeon Panagatos is granted and the notices of daternnim—
tion and demand for payment of sales and use taxes due issued Afril 14, 1976
are cancelled. | o A

- DATED: Albany, NewYo:ck

NOV 1 4 1980
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Simeon Panagatos

c/o Pankos Diner, Inc. AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 8/31/73.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
9th day of January, 1981, he served the within notice of Determination by mail
upon Simeon Panagatos, c/o Pankos Diner, Inc., the petitioner im the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Simeon Panagatos
c/o Pankos Diner, Inc.
2490 Hempstead Turnpike
East Meadow, NY 11554
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

th day of January, 1981.
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3 Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS ,?nc/ &i erifest

A v x

TA-36 (9/76) State of New York - Department of Taxation and Finance

for et s ) gy

2 et Tl
J ——

Requested by

()

Date of Request

hee 15 1980

Plegse/ find most recent address axpayer described below; return to person named above.

Social Security Number

V-2(1 275

Date of Petition

75 0506

- gimfoh P nwasgqto S

ouj)

Il Adlie? Roe
/{K‘Q ot ]f\as‘l” /\/\6’/‘ CQ

Y.

Results of search by Files

fanos Diner Juc.
mw address: _7‘?‘-70 Hcm)'Oé/m(/ T;oi(

Zast f’lfad&),l\)'/; g5t

[:] Same as above, no better address

[:] Other:

Searched by

Joudt

Section

T

Date of Search

/-?//i(/ (0

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER




